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LAW REPORTING- IN THE UNITED STATES.* 



The Work of the Reporters. — It is manifestly impossible to 
maintain an ideal standard for the work of the large number of re- 
porters and their assistants, engaged in the preparation of nearly, if not 
quite, one hundred series of reports, State and Federal. There must 
necessarily be varying degrees of excellence, and it would be hyper- 
critical to insist upon even an approach to perfection in the details of 
their duties. 

What is most obvious, and a just ground for criticism, is a lack of 
the spirit and enthusiasm necessary for success in every department; 
and this is most apparent in the want of uniformity in the method 
and character of the reports, a failure to act in pursuance of a well 
considered plan, and to study and follow approved and scientific methods, 
adapted to present conditions, for it must be admitted that reporting 
as a science has advanced but little within the century. 

It is true that there exists in some few instances an apparently deep- 
seated prejudice against clearness and simplicity of statement, an un- 
willingness to present the important facts on which the discussion 
turns, and an anxiety to enter into minute details as to matters of no 
importance except to the parties — and as to them of doubtful conse- 
quence — but it is their misfortune that they are occasionally required 
to make sense out of an unintelligible statement, or to reconcile with 
established rules a chance conclusion which is with difficulty made to 
bear such a construction; and it must be conceded that as to those 
matters the learned members of the court are much the greater sinners. 

It is not reasonably to be required of the reporters that they ' ' shall 
make bricks without straw." 

It is not proposed to consider or advise as to the choice of methods 
to be adopted in preparing a syllabus. It is doubtless true that no 
hard and fast rule, even under the most approved and scientific method, 
can be adopted which is, or can be made, applicable to all cases, yet it 
seems not only possible, but comparatively easy of accomplishment, 
by careful analysis and diligent study of the best reporters (and their 

* Extract from the Report of the Special Committee of the American Bar Associa- 
tion appointed in 1891, " to ascertain the condition of law reporting throughout the 
UDion." Read by J. Newton Fiero, Chairman of the Committee, at the meeting of 
the Association at Detroit, August, 1895. 
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name is legion) to extract a uniform rule, or set of rules, as totreat- 
ment of the head note. 

It is certainly safe to follow the plan recommended in the preface to 
Douglas Reports, ' ' to state the point as a general rule or proposition, ' ' 
nor is there doubt of the rule laid down by a writer in the Law 
Quarterly Review, that, "if a case affords an illustration of a well- 
known principle, the profession does not gain by that principle being 
buried in a mass of facts, ' ' although a very recent writer on the sub- 
ject says : " The syllabus must state not only those facts which furnish 
adequate premises for the conclusions reached, but every fact which 
may distinguish the instant case from another, which would apparenly 
fall under the same general principle. ' ' 

The report of the Law Committee of the Virginia Bar Association, 
already referred to, says on this point: "The common practice of in- 
serting the successive steps of the reasoning, merely used by the court 
as the premises from which to evolve the conclusion, is wrong in prin- 
ciple and misleading to practitioners and legal writers in covering up. 
the true issue with a mass of rubbish. ' ' 

Professor Wambaugh holds the duty of the reporter to be "to de- 
termine by his own study the proposition of law involved in the 
case, and not simply to extract from the opinion a few apparently per- 
tinent sentences." 

It is quite certain, too, that a very brief statement of the points in- 
volved, introductory to and independent of the head note, is a matter 
of great convenience, while appropriate catch words, in a different let- 
ter, showing the subject treated by each paragraph, will save much 
labor to one examining a large number of cases. And in this connec- 
tion, may be urged so far as possible, at least when the principles 
decided are of substantially equal importance, the desirability of stat- 
ing the questions decided in consecutive order, following that in the 
opinion ; since it frequently, in fact almost always happens, that a case 
is consulted for the rule on a specific point, and, as in preparing a brief, 
counsel necessarily examines a number of authorities, time is an im- 
portant element, not to speak of the annoyance of searching through 
pages of a lengthy opinion to find that the point stated in the last par- 
agraph of the head note is disposed of by the court in the first sentence 
of the opinion. 

A difference in method, to a still greater degree, is found in the man- 
ner of preparing the index. This, too, presents a lack of uniformity, 
which causes a loss of much time, labor and patience, since the imagi- 



420 VIRGINIA LAW REGISTER. [Oct., 

nation of some reporters seems to revel in the selection of titles and 
sub-titles, which are not likely to occur to the mind of any except an 
intellectual athlete, while his memory seems to utterly fail him in re- 
calling those titles likely to be in the mind of the practicing lawyer. 

Whatever may be the fact as to the possibility of applying scientific 
methods to the drafting of the head note, there can be none as to the 
possibility of a system of indices, which shall be uniform and well un- 
derstood by the profession, and this uniformity should extend not only 
to the indices to the reports, but to the digests, State and National, so 
that with a system of cross references, a lawyer may reasonably expect 
to find the same subject-matter under the same title, in the different 
reports and digests. 

The variety in type, binding and mechanical execution of the reports 
would scarcely merit special attention but for the fact that, as a rule, 
the larger the type the smaller the page, and the cheaper the binding 
the more expensive is the report. 

So simple a matter as placing the number of the volume at the top 
of the page, so as to save turning the book to examine the back, while 
holding it open to write out a citation, escapes the attention of most re- 
porters and publishers, while the use of a style of binding, by which 
the volume remains open at any page, is a feature of one of the lead- 
ing unofficial series which commends its mechanical execution and 
evokes a wish that the good example may prove contagious. 

The examination of authorities is so important a part of the work of 
a lawyer that every effort should be made to lessen both the mental and 
manual labor connected with the search for cases in point; and while 
the details of mechanical execution are apparently unimportant, they 
can be readily remedied, and the most intelligent and painstaking effort 
should be made to embody in the head note a clear,, concise, correct 
statement of the legal rules determined by the opinion, and the index 
so arranged as to afford the worker complete facilities for thorough in- 
vestigation. 

The Multiplicity of Reported Cases. — The enormous increase 
in the number of the reports is, upon the whole, by far the most seri- 
ous aspect of the question in hand. It is also the problem most diffi- 
cult of solution, since the causes are deep-seated and irremovable, being 
connected with the foundation of our system of law and form of gov- 
ernment. 

The evils from this source have their origin, 
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First. In the doctrine Stare Decisis, the corner-stone of the common 
law. 

Second. In the number of independent appellate juridicatures which 
administer the law among English-speaking people. 

Third. The rule recognized by organic and statute law, authorizing 
the free publication of the decisions of the courts. 

Coke says ' ' the reporting of certain cases or examples is the most 
perspicuous course of teaching the common law." 

Hale described the unwritten laws as having "acquired their bind- 
ing power by a long and immemorial usage, and by the strength of 
custom and reception in the kingdom," and the late Lord Chancellor 
aptly described the situation in these words: "Where the judges have 
a new case before them they do not profess to arrive at the law by 
reasoning, by theory, or by philosophical inquiry, but by searching 
among the records of former decisions, for cases which are supposed to 
be analogous to the case before them, and they derive from these 
analogies the rules which they desire for the determination of the par- 
ticular case." 

The doctrine as stated by a recent writer is: "In the court pro- 
nouncing a decision, and in the courts subordinate to it, a decision, so 
far as it establishes a doctrine, is a precedent of imperative authority 
until it is either reversed or overruled." 

Thus "the custom of the King's court is the custom of England, and 
becomes the common law. ' ' 

This view, so radically unlike that prevalent on the continent under 
the civil law, is, and so long as it retains its position, must be, fruitful 
in reports of opinions handed down by the courts, since such decisions 
constitute not only valuable precedents, applicable by analogy to like 
cases, but embody the absolute rule of law which must be applied to 
the case in hand whenever the facte bring it within the principle there- 
tofore decided. 

The presentation of a cause at the bar is regarded as incomplete, and 
the attorney considered as remiss in his duty, if even the most ele- 
mentary propositions are not supported by a citation of authorities, 
even though it involves nothing more than the interpretation of a rule 
of court, or the construction of the most unimportant local statute. 

The term ' ' case lawyer ' ' is frequently used as a term of reproach 
for a laborious practitioner, but it is nevertheless true that principles 
are to be found in eases, and are frequently found applied to a similar 
state ot facts. Hence the "case lawyer" wins cases because he 
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has examined the books thoroughly, first, to find a case on all fours, 
then to find one where the rule is established as he contends; these 
failing him he looks for an analagous rule which may be applied to the 
case in hand, and, finally, if a prudent man, takes pains to ascertain 
whether there is any aid or comfort given his adversary by a decision, 
dictum or query. 

It is not at all clear but that it would be highly beneficial to 
the profession, the bench and the client, if the fate of the Alexandrian 
library should befall very much the larger portion of the reports of ad- 
judicated cases in all English-speaking countries; but in place of such 
fortune we must contemplate the multiplication of reports in forty-four 
States, in the Federal tribunals, in England, her provinces and de- 
pendencies. It is in the large number of different and independent 
judicatories existing in this country that we find most of the difficulty 
as to the mass of authority emanating from the courts. Very many of 
the States have more than a single appellate tribunal, and these added 
to the reports of the Supreme Court of the United States, the Circuit 
Courts of Appeal and the several Federal circuits, furnish a volume of 
legal literature which is appalling. 

When we observe that the official reporters number more than 
sixty, and that in a State in which three official series are issued, eight 
volumes a year scarcely suffice for all the causes in a single court, we 
need not be so much surprised at the number of reports, as that, under 
such circumstances, the common law retains its distinctive features and 
adapts itself so readily and wonderfully to such extraordinary condi- 
tions. 

Add to these considerations the constitutional right of every citizen 
to cite and publish the decisions of the courts, and we have no occasion 
to wonder at the number and extent of the law reports in this country. 

There are to be found in the suggestions made abundant reasons for 
the publication and the preservation of such judicial decisions as will 
serve to aid in the determination of questions likely to be litigated, but 
this is also the strongest possible argument in favor of writing brief 
opinions, or none at all, on questions of no interest to the profession or 
the public, — and it is such questions that constitute a very large pro- 
portion of the business of the courte. The books are crowded with dis- 
cussions as to the interpretation of purely local statutes, and with the 
iteration and reiteration of well-settled principlies, applied sometimes 
to peculiar facts; but it must be remembered that these questions, al- 
though of no general interest or usefulness, were of great importance 
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to the parties, have been argued by able counsel and taken much of 
the time and attention of the court, and thus the reasons for the de- 
cisions naturally find their way into an elaborate opinion. 

Most to be deprecated perhaps is the controversial opinion written 
not to expound a legal principle, but to persuade other members of the 
bench, too obtuse to appreciate fully the reasoning, or to yield readily 
to the logic of their associate. 

In some jurisdictions, notably in the New York Court of Appeals, 
the judges have come to regard this matter as an important one, and 
to confine their opinions largely to cases reversed, where it is necessary 
to set out the grounds for granting a new trial. This plan has the ad- 
ditional merit of relieving the appellate tribunals, most of which are 
overburdened with business, from much additional labor. 

Upon the whole, however, the condition of affairs as to the multi- 
plication of reported decisions, although discouraging, is very far from 
desperate. 

In the first instance, it must be born in mind that the largely in- 
creased facilities for the examination of authorities have well nigh 
kept pace with their rapid multiplication. 

Digests of the law, giving the points of the decided cases, have long 
taken the place of the abridgements like Bacon and Comyn, and by a 
combination of devices have made it comparatively easy, considering 
the mass of decisions, to make an exhaustive investigation of any ques- 
tion. The collation and consideration of authorities in text books and 
elementary works upon all the principal topics of the law go far to re- 
lieve the labor of the lawyer, while the full annotations of authorities 
and elaborate discussions of mooted questions in the legal periodicals 
are no small aid. Nor is the system of marginal annotations, showing 
what subsequent decisions have referred to a given case, to be over- 
looked in considering labor-saving devices. By these means the whole 
range of the common law, as embodied in the reported decisions, is 
brought much nearer to the practitioner, and he is enabled to examine 
the authorities on a given question much more readily and conveniently 
than heretofore. 

The most important element, however, tending toward a remedy for 
the evils and inconveniences arising from the enormous volume of the 
unwritten law, is the gradual but certain evolution of the law. 

This evolution appears in both the unwritten and the statute law, 
and in its relations to both has a most important bearing upon this 
question, since the obsolete provisions of the law, as found in the re- 
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ports, arc only of historical value, and, being of very little utility, are 
seldom referred to, cited or even examined. 

It was this element of which Hale said: "The great wisdom of 
Parliament have taken off or abridged many of the titles about which 
it was convert-ant, usage and disusage hath antiquated others, and 
some that were anciently useful are now less useful." 

The effect of modern litigation, discussion and decision has been to 
resettle and dispose of most of the questions which have been regarded 
as open and undetermined, and to again determine and reiterate, as 
well as to apply the rules and principles gathered from the earlier re- 
ports. In other words, the wealth of judicial decisions is to a great 
extent working a cure of the difficulties it occasions, by rendering it 
unnecessary to refer to the older authorities, and confining citations 
not only to the more recent reports, but very largely to those decided 
within the jurisdiction where the particular case is brought. 

While Mansfield is still recognized as the highest authority on all 
questions of commercial law, it is most unusual to find a citation from 
the reports of his decisions, and Hale and Holt are but names of great 
judges to conjure by, their opinions having been embodied in and su- 
perseded by modern authorities. The same is true of the great equity 
judges, and Hardwicke and Eldon are seldom referred to, except as 
the authority which has been relied upon in more recent judicial utter- 
ances. Indeed, the references to the first 100 volumes of the reports 
of the United States Supreme Court are comparatively few and far be- 
tween, except as they are cited in support of a proposition fully dis- 
cussed and determined in later volumes, and a like state of affairs ex- 
ists as to the reports of the appellate tribunals of the several States. 
A distinguished jurist, who has just retired from the appellate bench, 
in one of our largest States, where he sat as chief or associate for 
tliirty years, recently remarked : "It has become quite infrequent, as 
compared with the custom in my early days on the bench, for counsel 
to cite an English authority, or even that of a sister State. ' ' 

The courts of almost every State have, in some form or other, grap- 
pled with the leading principles of the law and their application to 
diverse and peculiar facts, and litigation now arises principally from 
the new industrial conditions and changed business methods, which are 
the marked feature of the times. 

The older reports thus became practically obsolete as to the bulk of 
legal lore spread on their pages, and the common law, as it now exists 
to-day, the result of centuries of change, improvement and evolution, 
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as applied to the affairs of the day, is to be found, to a very great ex- 
tent, in the later volumes of the reports of every jurisdiction. The 
fittest principles have been either enlarged, restricted or modified, and, 
as thus improved, survive in the latest utterances of the courts. It has 
thus come about that the language of a recent writer, used in a some- 
what different connection, well expresses the situation, when he says: 
"Adjudged cases are the mile-stones which mark the pathway of judi- 
cial progress." 

More marked, and fully so important, changes have been going on 
in the statute law, and with equal, if not greater, effect in ridding the 
reports of decisions which have become useless and unnecessary. The 
change in this regard has been mainly in the direction of simplifying 
the law and procedure. Possibly the most forcible illustration of this 
statement is to be found in the statutes relative to real estate, more 
particularly the abolition of uses and simplification of trusts. 

The highly artificial system of the mother country, gave rise to 
numberless decisions, which by reason of statutory enactments begin- 
ning about 1830, and continuing up to this time, have become of no 
value except to the student and the antiquarian. Almost equally great 
is the volume of authority rendered superfluous by the simplification of 
the legal relation of husband and wife, as regards property. As 
statute after statute has swept away the common law rights of the hus- 
band, volume after volume of reports have fallen into "innocuous 
desuetude. ' ' 

The changes in procedure, even where most conservative, have ren- 
dered obsolete scores of decisions based upon the mere technicalities 
which were once the pride of the common law practice, and even in 
those jurisdictions where it is still retained, the increased liberality 
based upon statutory enactment and rules of the court, renders value- 
less the opinions sustaining the refinement and subtleties of common 
law pleading. 

The effect of statutory changes necessarily raises the question as to 
the probable operation of codification upon the multiplication of re- 
ported decisions. 

It must be conceded that the figures presented to this association last 
year as to the proportion of decisions turning upon questions of prac- 
tice in the States where reformed procedure is in vogue, as compared 
with those retaining the common law practice, seem to give but little 
aid to the argument for codification as a remedy for the multiplicity of 
opinions. 
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It must not be overlooked, however, that Code practice, as it is now 
carried on, has abandoned its simplicity, and is losing its distinctive 
character, and, unless return is made to first principles, will in a very 
short time be subject to all the criticisms made on its predecessor, with 
but few of its redeeming features. 

Still, much remains to be said in favor of statutory revision by 
which well-settled rules may be reduced to statutory form, as a relief 
from the examination, if not from the multiplication, of reports, and 
as providing a statement of the law in compact, concise and convenient 
form. Very many elaborate opinions result from conflicting enactments 
in various statutes, which have never been revised or corrected, with a 
view to rendering them either complete or consistent, and the result of 
a careful and systematic revision must be to lessen the labor of lawyers 
and judges, as well as to decrease largely the volume of reported 
decisions. 

It only remains to add that, while the suggestions presented do not 
remedy the evils complained of, and in nowise tend to lessen the burden 
of expense arising from the number of reports, they to a considerable 
extent mitigate a burdensome condition, and alleviate a situation which 
would otherwise be intolerable. 



